Inspector Ainge observed 3 men working at the mine site when
he arrived on March 18, 1985.  One of these, Bret Redman, was
employed full-time by Respondent as a watchman and front-end
loader operator (T. 77) and the other two, although characterized
by Respondent Donald Jolly as independent contractors (T. 79) and
"self-employed" (T. 78) were actually hourly-paid, part-time
employees (T. 76-80).  Mr. Redman accompanied Inspector Ainge
during the inspection.

2. Federal Pre-Emption.

Respondent, in correspondence (letter dated November 7,
1985) has raised the issue that regulation of his mine by MSHA is
improper since such is also regulated by the California
Occupational Safety and Health Administration (CAL-OSHA).  The
California OSH Act does not preempt the Federal Mine Safety and
Health Act of 1977.  Brubaker-Mann, Inc., 2 MSHRC 227 (1980).
Section 506 of the Act (provided in the original 1969 Mine Act
and left intact by the 1977 Amendments) permits concurrent state
and federal regulation, and under the federal supremacy doctrine,
a state statute is void to the extent that it conflicts with a
valid federal statute. Dixy Lee Ray v. Atlantic Richfield
Company, 98 S. Ct 988, 435 U.S. 151, 55 L. Ed. 2d 179 (1978);
Bradley v. Belva Coal Company, 4 MSHRC 982, 986 (1982).  Ac-
cordingly T Respondent's contention is found to lack merit and is
rejected.

3- Interstate Commerce.

The principal activity at Respondent's two mines is the
excavation and processing of volcanic material into cinders. (T,
42-43).  This material is sold for the production of concrete
blocks (T. 43), decorative bricks (T. 44), soil additives (T.
44-45) and highway cinders (T. 70).  Approximately 99% of the
output of the Black Point Mine and 20% of the output of the Red
Top Mine was sold to the State of California which used the
cinders in the maintenance of highways, including U.S. Highway
395 and Interstate 15 (T. 72-74).

Sierra Aggregate Company owns a substantial amount of mobile
equipment which is used at both mine sites.  The equipment was
manufactured out-of-state primarily by Caterpillar (T. 56-59, 81,
84) and is powered by diesel fuel.  The total amount of diesel
fuel purchased by Sierra Aggregate Company in 1985 exceeded 7,000
gallons (T. 83).  Such was purchased from wholesale distributors
of products manufactured by Chevron (T. 64) and Union Oil (T. 63)
I take notice that these are businesses engaged in interstate
commerce.

Accordingly, it is concluded that Respondent mine operator
owns and operates the mine in question at which volcanic material
(cinders) is mined and processed for sale or use in or affecting
interstate commerce.

427led with the lack of an outside man, created a
